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KEY PORTIONS OF REVENUE PROCEDURE 2004-51 ARE REFLECTED BELOW 

Section 4.01 of Rev. Proc. 2000-37 provides that the IRS will not challenge the qualification of property held in a QEAA “as either 
'replacement property' or 'relinquished property' (as defined in §1.1031(k)-1(a)) for purposes of §1031 and the regulations 
thereunder, or the treatment of the exchange accommodation titleholder (EAT) as the beneficial owner of such property...” Thus, 
taxpayers are not required to establish that the EAT bears the economic benefits and burdens of ownership and is the “owner” of 
the property. The Service and Treasury Department are aware that some taxpayers have interpreted this language to permit a 
taxpayer to treat as a like-kind exchange a transaction in which the taxpayer transfers property to an EAT and receives that same 
property as replacement property in a purported exchange for other property of the taxpayer. 

An exchange of real estate owned by a taxpayer for improvements on land owned by the same taxpayer does not meet the 
requirements of §1031. See DeCleene v. Commissioner, 115 T.C. 457 (2000); Bloomington Coca-Cola Bottling Co. v. 
Commissioner, 189 F.2d 14 (7th Cir. 1951). Rev. Rul. 67-255, 1967-2 C.B. 270, holds that a building constructed on land owned 
by a taxpayer is not of a like kind to involuntarily converted land of the same taxpayer. Rev. Proc. 2000-37 does not abrogate the 
statutory requirement of §1031 that the transaction be an exchange of like-kind properties. 

The Service and Treasury Department are continuing to study parking transactions, including transactions in which a person related 
to the taxpayer transfers a leasehold in land to an accommodation party and the accommodation party makes improvements to the 
land and transfers the leasehold with the improvements to the taxpayer in exchange for other real estate. This revenue procedure 
applies to taxpayers applying the safe harbor rules set forth in Rev. Proc. 2000-37 in structuring like-kind exchanges. 

Section 1 of Rev. Proc. 2000-37 is modified to read: 
This revenue procedure provides a safe harbor under which the IRS will treat an EAT as the beneficial owner of property for federal 
income tax purposes if the property is held in a “qualified exchange accommodation arrangement” (QEAA), as defined in §4.02 of 
this revenue procedure. 

Section 4.01 of Rev. Proc. 2000-37 is modified to read:  
The Service will treat an EAT as the beneficial owner of property for federal income tax purposes if the property is held in a QEAA. 
Property held in a QEAA may, therefore, qualify as either “replacement property” or “relinquished property” (as defined in 
§1.1031(k)-1(a)) in a tax-deferred like-kind exchange if the exchange otherwise meets the requirements for deferral of gain or loss 
under §1031 and the regulations thereunder. 

Section 4.05 is added to Rev. Proc. 2000-37 to read: 
This revenue procedure does not apply to replacement property held in a QEAA if the property is owned by the taxpayer within 
the 180-day period ending on the date of transfer of qualified indicia of ownership of the property to an EAT. 

Asset Preservation, Inc. (API) is a qualified intermediary as defined in the regulations under Internal Revenue Code §1031. Neither API, it’s officers or employees are authorized or permitted under applicable laws to provide tax or 

legal advice to any client or prospective client of API. The tax related information contained herein or in any other communication that you may have with a representative of API should not be construed as tax or legal advice 

specific to your situation and should not be relied upon in making any business, legal or tax related decision. A proper evaluation of the benefits and risks associated with a particular transaction or tax return position often 

requires advice from a competent tax and/or legal advisor familiar with your specific transaction, objectives and the relevant facts. We strongly urge you to involve your tax and/or legal advisor (or to seek such advice) in any 

significant real estate or business related transaction. © 2018 Asset Preservation, Inc. All rights reserved. 
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