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An Analysis of the Oregon Department of Revenue v. Marks, Or Tax (2009)

Internal Revenue Code Section 1031(a)(1) provides that â€œ[n]o gain or loss shall be recognized on the exchange of real property held for productive use in a trade or business or for investment if such real property is exchanged solely for real property of like-kind to be held either for use in a trade or business or for investment.â€� The requirement that both the real property relinquished in a 1031 exchange and the replacement property received be held for use in a trade or business or for investment, often referred to as the â€œholding requirement,â€� has been the subject of significant litigation between the IRS, state tax authorities, and taxpayers over the years.

One area of significant litigation between taxpayers and tax authorities involves 1031 exchanges in which a selling taxpayer changes the manner in which the relinquished property has been owned immediately prior to a sale, or changes the form of ownership of the replacement property soon after the 1031 exchange has been completed. To the extent that the change in the form of ownership is viewed by tax authorities as a transfer of the property to another person or legal entity, the taxpayer may be treated as having not satisfied the holding requirement.

In a typical case, the taxpayer is a partner in a partnership or a member in a limited liability company that owns investment property that would qualify for a tax-deferred exchange under Section 1031(a), but the partner wants to engage in a 1031 exchange separate from the partnership. Alternatively, the taxpayer may own investment property in fee or with others as tenant-in-common, but desires to contribute the replacement property to a limited liability company or partnership in which the taxpayer would be a member or partner following the completion of the exchange. Unfortunately, the taxpayerâ€™s ownership interest in the investment property (either before the exchange or following its completion) is held in the form of a partnership interest or membership interest (treated as a partnership interest under federal tax law). In either such case, Internal Revenue Code Section 1031(a)(2)(D), a provision added in a 1984 amendment, specifically excludes partnership interests from among the classes of property eligible for 1031 exchange tax deferral, whether the partnership interest is relinquished property or replacement property.

Given the foregoing constraints, a taxpayer who is a partner in a partnership may ask: â€œSo what if I take a distribution of a fractional interest in the relinquished property in liquidation of my partnership interest ahead of the sale and transfer my newly acquired interest in the investment property to the buyer as part of a standard delayed exchange?â€� This strategy is sometimes referred to as a â€œdrop and swap.â€� Alternatively, an exchanger taxpayer may complete a 1031 exchange in a manner consistent with the taxpayerâ€™s longstanding ownership structure and, following the exchange, contribute the replacement property to a partnership or distribute the replacement property to the partners as tenants-in-common. This strategy is sometimes referred to as a â€œswap and drop.” Either approach presents an issue under Section 1031 to the extent that the partnership and the partner or tenants-in-common, as the case may be, are considered different legal entities for purposes of federal income tax laws.

Regardless of the holding period issue associated with the “drop and swap” or “swap and drop” approaches, there are several Ninth Circuit cases that have permitted deferral despite a change in the form of ownership immediately before the exchange or after the completion of the exchange. A 2009 Order of the Oregon Tax Court in Depâ€™t of Revenue v. Marks, Or. Tax (Case No. TC 4797; http://www.ojd.state.or.us/tax/taxdocs.nsf/.
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		The API Advantageâ„¢

			Experience

Established in 1990, API  has successfully facilitated over 200,000 1031 exchanges. Learn more...



Expertise

API's Senior Exchange Counselors, attorneys and CPAs are available to discuss exchanges of any complexity-from standard delayed to improvement and reverse transactions. Learn more...



Security

Our foremost concern is security of the exchange proceeds, as exemplified by our addition security measures. Learn more...






		1031 Exchange eNews

			Receive the most up-to-date 1031 exchange related information.

Subscribe Now


					Your team is great!!! You guys deliver on what you promote when talking about the company at industry events â€“ Thank you!


A.L., Los Angeles

Thank you for always being responsive and prompt to my needs.



Anthony C., New York

I had such efficient people handling the paperwork and walking me through this 1031 process. I would definitely consider doing it again.



Pat H., California

Excellent service. Responsive, professional, and easy to do business with. Everyone I worked with was excellent!



Ferol L., San Diego

Thank you for your assistance. You made my client a very happy woman.



Cristopher C., New York

You and your office are also a pleasure to work with. Thank You.



Lisa M., Bronx

Our exchange paperwork was flawless and always on time. Thank you.


William T., California

Thank you for the very professional way in which my transactions were handled, making this a pleasant and efficient process. Thanks as well to all your associates who were very gracious to work with.


Lori H., Massachusetts

Iâ€™m not just a client, Iâ€™m also a real estate broker.  When investor-clients and other real estate professionals ask who I recommend to facilitate a 1031 exchange, I will enthusiastically say â€“ Asset Preservation. Thank you for a wonderful experience!



Deborah P., New York

Appreciated the instant availability whenever I had a question. Also, greatly appreciated the timely notices and reminders. Thank you for a job well done.


Alice S., Wisconsin

This is my second 1031 exchange with API and again you hit it out of the park. Thanks for great work.



Beverly W., Colorado

So friendly, personal, efficient and competent (and painless).


Richard G., New York

We appreciate everyone's efforts and diligence. The coaching to avoid boot was awesome. Great service!



Allison L., Santa Monica

You just helped me obtain a new customer! Looking forward to working with you on this one. Thanks again!



Bill K., Texas

I wanted you both to know how much I appreciate you both and all the hard work you do for me and my clients. The reason I recommend you to all my clients is because you are NOTHING SHY OF AWESOME! 



Sandy R., California

We are so thrilled with your assistance with the reverse 1031 exchange. You knew exactly when and how to do each step and how to keep us moving in the right direction. You could explain issues to us that we had difficulty comprehending. We would be delighted to use API again and also recommend the firm to others.


Jill H., Maine

One phone call and they took care of everything, no questions - no problems.


Douglas B., Texas

Thank you so much. You helped make a difficult and complicated situation a pleasure, thank you!



Sandra C., California

We greatly appreciate the business we do with you and Asset Preservation and your consummate professionalism.  No doubt we look forward to doing a lot more business together!


Andy S., New Jersey

This is our 4th property exchange with you. Every one of them has been a "10" experience.


Berry, Colorado
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NATIONAL HEADQUARTERS

1420 Rocky Ridge Drive, Suite 270

Roseville, CA 95661
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